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I In* appellant shipowner seeks a rehearing been use the 
Court has overlooked and misapprehended both point- of 
law and points of fact in arriving at its decision on tin- 
appeal herein. 

POINT I 

The jury verdict cannot be sustained on the basis 
of overloading because the Trial Court did not charge 
on this issue and it admittedly was not an issue sub¬ 
mitted to the jury. 

In substance the Court has held that the jury could have 
found, that the plaintiff's accident was caused by the over¬ 
loading ot a pipe crib or bed. that the shipowner was negli¬ 
gent in ordering too much pipe to he loaded at —1 hatch, 
and that the shipowner tailed to give the stowage operation 
the necessary supervision so that the pipe bed in question 
was not overloaded. 

In .1 tlantic <1 duli Stevedores v. Klhrnian s. 3(i!( 
I .S. :>(i!t (l!tii2). while the Court did hold that where there 
was a view of the case that made the jury's answer- to spe 
cial interrogatories consistent they must he resolved that 
wav, it made it abundantly clear that it was onh those 
grounds which were submitted to the jury under a proper 
charge that could he consistent. It said tit page 

"So far as we know the jury may have found respond¬ 
ents liable not on either of those two grounds, but 
solely on a third, namely, because of defective band- - 
a matter which was covered l>y tin charge, to the jam 
on the issue of unsiaworthiness, and proj/i ily so." 
(Emphasis supplied) 
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In support of this proposition, it cited \V<n> ihanisrr 
.S'..S'. Co. v. XucimiHi Oprratiufj Co., lino C.S. n3(i. In tlint 
case tin* I'nited States Supreme Court was quite explicit 
that a jury verdict is not dispositive of any issue which is 
not submitted to it under appropriate instructions and that 
it is reversible error for a court so to interpret a jury 
verdict. 

That overloading wa ■ not an issue before the jury is not 
open to question. In the course of the argument of this 
appeal the Court asked counsel for plaintiff whether over¬ 
loading was an issue which was submitted to the jury and 
whether in hi.- summation overloading bad been argued. 
Counsel for plaintiff responded unequivocally in the nega¬ 
tive. This can be verified by consulting the tapes on which 
the argument was recorded, and appellant respectfully 
directs the Court's attention thereto. Furthermore, since 
this is a highly extraordinary situation and further pro¬ 
ceedings may lie necessary, it is respectfully submitted that 
a transcript be made of this portion of the argument and 
that it be made a part of the record in this case. In ord« r 
to save the time and expense to the Court, the appellant 
shipowner is agreeable to paying for the cost of transcrib¬ 
ing the tapes or portions thereof and would be willing to 
have them transcribed by an outside agency designated by 
and acceptable to the Court. 

It does appear to be significant that, in denying the post¬ 
trial motions of the appellant shipowner to set aside the 
jury verdict, the trial judge totally rejected overloading 
as a basis on which to sustain the jury verdict (4n7a-4f>Oa). 
This was done notwithstanding the fact that the opposing 
papers had urged denial of the motion on the ground of 
overloading. (Documents r>3-f>K). 

Thus, to hold as the Court did under these circumstances 
that the jury verdict nonetheless could ho sustained on the 
basis of overloading, is to hold that a jury verdict may be 






sustained on any ground without regard to whether it in¬ 
volves an issue which is submitted to the jury or not and 
whether the jury is charged on such issu • or not or for that 
matter whether it ever was intended as an issue. 

The Seventh Amendment does state that no fact tried by 
a jury shall he otherwise re examined in any Court of the 
United States than according to the rule.- of common law. 
Neither the Seventh Amendment nor the rules of common 
law, however, say that once a jury renders a verdict, it 
must he sustained on any ground whether it is submitted 
to the jury or not and no decision has so interpreted it. 

It is clear from the record that overloading not only 
was not tm issue in the case, hut that it was improper 
to sustain tin* jury verdict on such a ground. 

POINT II 

The law which the Court applied in reaching it# 
decision has been repeatedly rejected by the United 
States Supreme Court. 

In determining that there was no inconsistency between 
tin* finding that the vessel was not unseaworthy and the 
finding that the accident was caused by negligence of the 
shipowner, this Court has evolved a new and restricted eon 

cept of unseaworthiness liability. ... of this holding 

is that an isolated act of negligence on the part of the ship’s 
crew no longer renders a vessel unseaworthy. Such a 
distinction has been repeatedly rejected b\ the United 
States Supreme Court in Mnlmirh v. Smtllniii S.S. ( ,,.. 
dlil I .S. !•(!, and on through ('nuiiiitlif \. Tin ,/. II. I'i*,*,r. 
d.»S I ,S. 4 lid: If aid mu v. Mnni'i .1 lit urtntiil, l 4 m,s, d'Si 
I .S. < J4; and even I 'it>r v. J.nth, nhiirh (hir-'iii' ('<n/,.. 
400 I ,S. 4!*4. on which this Court relies for its restriction. 
In Mnlmirh \. Stnillnin S.S. ('n., -u/ira , iu rejecting the 
shipowner’s contention that tin* vessel was not unseaworthy 
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because the mate and boatswain were negligent j M selecting 
and rising a staging with defective rope, the ( ourt said 
at page 103: 

“Any negligence of the mate in selecting the rope 
and ordering its use as part of the staging. or of the 
boatswain in using it for that purpose, could not re¬ 
lieve respondent of the duty to lurnish a seaworthy 
staffing. ” 


In WaUlron v. Mnnre-McCoriiiack Lives. 3Sb I .S. i24, 
in rejecting the shipowner s contention that a vessel was 
not unseaworthv when a competent mate did not assign 
a sufficient number of men to perform a particular task, 
the Court said at pages 72b 727: 

“And in ('runi(hli) v. The ./. //. l isser, .‘l.iS I .S. 423, 
3 L. ed. 2d 413, 70 S.Ct. 44b. lb NCCA 3d 2hb. we 
further clarified the extent of unseaworthiness l a- 
bility by holding that, even though the eipiipment fur¬ 
nished for the particular task is itself safe and 
sufficient, its misuse by the crew renders the vessel 
unsea worthy.'* 

In I suer v. Luckenhaeh Orerseds Cor/i., 4<H> I .S. 4M4. 
the Court said at page 4bH: 

“A vessel's condition of unseaworthines nii^rht arise 
from a number of circumstances. * * *. The method 
of loading her cargo, or the manner of its stowage 
might be improper. * * *. For any of these reasons, 
or others, a vessel might not be reasonably fit for her 
intended service.” 

Actually in the l suer case in holding that the vessel was 
not unseaworthv under the facts of that case, the I'nited 
States Supreme Court appears to have rejected rather 
than permitted the very distinction which this Court lias 
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made. At page 500 it said: 

“ Wliat caused the petitioner's injuries in tlie present 
case, however, was not the condition of the ship, her 
appurtenances, her cargo or her crew, but the iso¬ 
lated, personal negligent act of the petitioner’s fellow 
longshoreman.” 

Thus to say as this Court appears to do that there 
can he no liability for unseaworthiness if an accident re¬ 
sults lrnni an isolated act of negligence of the shipowner, 
obviously is not only not correct, but has been repeatedly 
rejected by the ( nited States Supreme Court. 

In its decision, this Court also stated: 

“For some reason which is not to clear to us. the 
shipowner seems to think that ‘inaction’ by tin* ship¬ 
owner could not possibly constitute negligence.” (Slip 
opinion p. (*81). 

So such claim was made or intended. A review of the 
brief s will disclose that this contention was directed only 
to conduct sufficient to defeat indemnity as it has been de¬ 
fined by the Courts ami not negligence which is inappro¬ 
priate in the area of indemnity. IF .‘yrrharnser .S’..S'. Co. v. 
Xnnn ina Co., 355 C.S. 5(53, 5(>!l. 


POINT III 

Some of the findings made by the Court are clearly 
unsupported by and are contrary to the record. 

In its opinion the Court states with respect to the load¬ 
ing of pipes above the tops of the uprights: 

“There is expert testimony that this is bad prac¬ 
tice.” 

There is no such testimony in the record. Wheeler, the 
ITO expert, in fact testified that it was good practice (300a). 
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His only objection was that the pipes couhl not be laid 
above the upright near the uprights lrecau.se they would 
fall off (342a) and because a level surface was needed in 
order to rest tin* catwalk which was to be constructed so 
that the crew couhl walk forward and aft on the ship 
(3(>()a). Hat)iff, the hatch boss, objected to loading above 
the top of the uprights because the pipe would roll out of 
the bed (11 Sa). White, the marine carpenter's export, 
was not asked his opinion and gave none either way (2'>!ta- 
303a). Montella was not even permitted to testify whether 
the pipe bod would hold pipe loaded above the uprights, on 
the ground that there was no such testimony in the case 
(237a). 

The Court further stated: 

“There is no evidence from Piper or any other wit¬ 
ness that he had given any information about the pipes, 
correct or incorrect, to the stevedore.” 

It was undisputed that while the Port Captain in conjunc¬ 
tion with the Master and ('hief ()flieer of the vessel drew up 
and approved the proposed stowage, it was subject to the 
approval of the stevedore (173a). 

The Court also critized Port Captain Piper localise he 
was not present aboard the vessel for the purpose of super¬ 
vising the loading and stowing operations. The testimony 
was undisputed that it was the stevedore who was re¬ 
sponsible for the manner of getting the cargo aboard and 
loading it aboard the ship, and for providing the necessary 
supervision (38Ka-3!H)a). The shipowner’s supervision was 
concerned with shipboard stability and contamination of 
one cargo with the other (3KHa-3S!)a). 
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CONCLUSION 

The petition for rehearing should be granted and 
the relief heretofore prayed for be granted, or in the 
alternative that this matter be heard en banc. 

Respectfully submitted, 

Cll HANOWICZ (.y CaI.I.AN 

At form //.' f<n Defendant and Third-Party 
Plaintiff-. I / i/x llant 
( in !)< Son. Mar. Xrtwnur 

Victor S. ('ini \nowicz 
Of ('oiuisi l 
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